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Digests of Recent Opinions | r= 


tRUSTS RESCISSION 
Where there is a rescission or 
gnjust enrichment entitling a 
party to restitution, a con- | ic 
structive trust is imposed int] 
his favor giving him the bene- 





~ —| quacy of legal remedy goes only 
to specific restitution. That is 
dispositive here since the Chem- 
al Bank does not object and 
> matter of specific restitution 
is therefore not involved 





ficial interest in the property, Under this doctrine. there 
and a finding that he has an) arose a constructive trust and 
adequate legal remedy affects | the beneficial interest became 


only the procedural matter of 
specific restitution. 


vested in the Commission, to the 
extent of $100,000. To this extent 


—An assignee chargeable with | the assignment to appellants 
notice of the existence of an) fajls because they are chargeable 
equitable interest of another) with notice of that interest. 

in the property or right as-' 4. to the $19,900, the Supreme 
sigt d, takes subject to that Court found this sum was not a 
right. part of the profits and that 





{ARSHALLING OF ASSETS — | 4 ig is binding on this court. 
Where there are several claims | This sum cannot therefore be 


to the same assets, the assets 
will be marshalled and distrib- 


the trust. 
the 


reached as part of 
In marshalling the assets 


ated in the order of the prior- | «j,i. for the taxes is concededly 
ity of the claims to the extent ».,,mount against the entire 

of. F fund. Next is the claim under the 
{ITORNEYS LIENS — An at-| constructive trust, limited to 
torneys lien is subject to prior $100,000, third the claim of ap- 



































equities of which the attorney | pellants as assignees and of the 
had or is chargeable with non assigning syndicate mem- 
notice. bers. The taxes will be paid first 
Digested from an opinion by from the $19,900 and then from 
op. SJ.AD. rend red Oct. 28 the $100,000. Such portion of the 
43. Appellate Div. Driscoll v $100,000 a See ne cee paid 
nston, Unger appellants to the Commission under the 
itis . Seiion judgment for res aan and res- 
(Milton M. and Adr oe Such portion of the 
attys. For the recei ire 900 as remains will be paid 
Belmont (Van Riper & 54 to appellants under their 
‘t. attys.). For Bridge | 2! ignment and the balance also 

' aa. ‘Sxieest t Hood applied on the judgment 
n Driscoll v. Burlington, 8 N.J llants also claim an at- 
133 e appellants, Milton M.| tor s lien on the funds. How- 
n trian M. Unger. repre-| ever, the Supreme Court deci- 
12 of the defendants Sion was not in favor of their 
iesignated as the sellin clients, and, an attorney’s lien 
: +. | is subject to the prior equity of 

sion whic 


e Commis 
Vy > charge 





accordingly 








{ED0 $119,900 vith 
Chen 1 Bank and Trust C 
r for payment of ¢ 
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cission of the tran- 
organi 











+ | tal 2a- 

a} 102 are poet 

ne | it ; the legal pro- 

i such situa- es to ill-consider- 

i nstructive trust arises t Government 

n the proceeds of the fravdu-| = ; | assistance in one 
nt transaction found in the / or another. 

wands of the wrongdoer. The Mr. Jameson pointed out that 

iiffic seems to be the fact | legal aid bureaus had increased 

nt none of the members of the | in number to 130 in the United 


are alleged to be in- the end of 1952, a gain 








and therefore it is since 1946, when the Am- 
hat the remedy at law Bar Association inaugu- 
te and enuitable inter- rated a campaign to encourage 
not justified. However, local bar associations to establish 
25 not prevent the im- such bureaus. In addition to 
of the trust but hese full time offices, there are 
C the procedural matt now operating approximately 
restitution. Where voluntary committees of lawyers 
pine entitl vho provide counsel without 





compensation in cases where it 
is emen iin to protect a citizen’s 
leva rights 


restitution. a construc- 
is imposed in r 













is favor 


him “the beneficial inter- 














en of the most important 





the property” and ade- 





Pamphlet on Revised 
Civil Rules Available 
The digest of ‘and guide to 


civil practice under the Revis- 
ed Rules prepared by Saul 


Tischler, Ass’t. Professor of 
Law at Rutgers University. 
which was published in the 
October 22nd Law Journal, 
has. been printed in a 
handy 48 page pamphlet, 
with an index, for the con- 
venience Bar. Copies 
of the pamphlet may be 
obtained from the New Jer- 
sey Law Journal, 24 Edison 


Place, New 
nominal pric 
Orders must be 
by remittance 


N. J. at the 
$1.00 each. 
accompanied 











Legal Aid Groups Handled 350, 000 Cases 
During 1952 








Imposing Array of Guests 


To Speak At Federal 
Bar Luncheon 


The Federal 

New York, Ne “e srsey and Con- 
necticut will have as_ guest 
speakers at its Annual Luncheon 
an imposing el of judges and 









Redemption of Stock To Pay Death Taxes 
Section 115 (g) (3) 





By Martin L. Fleischman, C.P.A. 
Attorney-at-Law 
INTRODUCTION 

The family of a decedent who | 
had spent his lifetime in building 
up a close’ corporation, the 


major part of his estate, would 
find itself between Scylla and 


, with 


the 


attendant 


complete 


jloss of the basis of such stock.’ 


| In 


Charybdis if the family were de- | 
termined to retain the stock of | 
the corporation for the survivors. | 
The stock would be included at | 


fair market value for estate tax 
purposes, but any partial 
demption of such stock by the 


re- | 


corporation with which to pay| 
death taxes, would bring Sec- | 


tion 115 (g) on the scene.’ 
The family would contend that 


the redemption made by the cor-| inder Section 115(c 


| poration was a sale, or that it | 


- Association of | 
i|Section 115(c), 


was a partial liquidation under 


| ital transaction taxable at cap- 


| 


public officials. The luncheon 
will be held Wednesday, Nov- 
ember 25, at 12:30 P.M. at the| 
Hotel Waldorf Astoria, in New 
York 

Some of t} l eakers will 
be Hon. Ca ll C ances, Fag 
of the Co f Appeals for the 
Second Cir I John A. 





Danaher, f the Court of 
Appeals for District of Columbia; 
Hon Constantir avropoulos, 
Genera] Coun the United 
Nations, e E. Walsh, 
formerlly couns¢ to Governor 
Dewey and Director and 
General yun the New 
York-New J Waterfront 
Commission 


juc 
rI 


anda lL 
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the ur 

nae thr 

the progran 11 assistance 
to the a j is 10 years 
o'd, and in that | d the legal 
assistance office f the various 
armed forces cooperat- 
ing civi 1 lat the Unit- 
ed States have hal d the as- 
tounding total of over 20,000,000 


problems of servicemen, 
from the drafting of 


1€gal 


ranging 








simple legal ti nts to do- 
mestic relations ; and more 
complex legal problems of all 
kinds. 
“At present legal aid of- 
fices and la referral service 


incipally in 





offices are located p 
urban centers, but 
can Bar Association, 
al Legal Aid Assoc 
ious State and 1 
tions are working g 


“(Continued on 


the Nation- 
on and var- 
1 bar associa- 
cc constantly to- 





iti 





Page 2, 2, Col. 


the Ameri- | 


ital gain rates; whereas, the tax 
collector, on the other hand, 
would contend that under Sec- 
tion 115(g) (1) the redemption 
was made “at such time and in 


and thus, a cap- | 


the main, it 


Was 


of no 


| avail for the family to appeal to 


| the courts for relief.‘ 
Consequently, in 


retain the decedent’s 
ings, 
the combined estate 
income taxes might 


the situa- 


stock of which comprised the | tions where the family desired to 


stock hold- 


it could very well be that 


taxes and 
exceed the 


value of the stock redeemed.® 


There were, 
methods by which 


however, 


other 
the stock 


could be disposed of, but none of 


these would be satis 
cause in all of them 


factory be- 
the family 


would lose its holdings in the 


business. 


fectuated to an outsider. 


(1) A sale could be ef- 


(2) The 


corporation could be liquidated 


family could dispose 


). (3) The 
of ALL of 


its stock to the corporation under 


Section 115(i). 


In all of these 


| instances there is a capital gains 
tax and no loss of basis. 


It was against this background 


such manner as to make the dis- | 


tribution and cancellation or re- 
demption in whole or in part 


essentially equivalent to the dis- | 


tribution of a taxable dividend”, 





Chief Justice Defends 
New Judicial System At 
Union Bar Dinner 


Chief Justice Vanderbilt in de- 
livering the major address of the 


evening at the Union County Bar 
Association Testimonia] Dinner 
last Thursday and 


defended 








lauded the new judicial n 
which had been established by 
the Constitution and the Rules 
of Court. The Chief Justice as- 
serted -w system is based 
on three ary premises: that 
the courts are for the litigants 
and State, and not the lawyers: 
hat trials should be orderly pro- 
arch for the truth 
le aX and 
> disposed of 
He analyz- 
t n each 
and stat 
) en a¢ Y) = 
Ou! couiG 
ed n the 
he dinner 
the Essex 
ere Senator 
nd Superior 
L. Cleary 
Hand acted 

The Dinner 





ad a testimoni 

ad nid A. McGr 
Walter L. 
A. Tomasulo, Milton 
Harold W. Borden and Libby E. 
Sachar, Parole Board member 
Joseph L. Brescher, Tax Appeal 
Division Member Edward Cohn, 
Prosecutor H. Russell Morss, and 
t Prosect utors Edmund J. 
Isaac, Chester 
and Carroll A. 


ath, 
Hetfield III, Nicholas 


A. Feller, 





AAs stant 
Kiely, Hyman 
Weidenburne 
Sellers. 

At the Dinner, Harry Weltchek 
presented to the County of 
Union, on behalf of the Associa- 
tion. a portrait of Judge Alfred 
A. Stein, who recently retired 
from the Superior Court. The 
portrait was accepted for 
county by Col. J.H.M. Dudley, di- 
rector of the Union County 
Board of Freeholders. 

Richard F. Stein was chairman 
of the Dinner Committee, and 
William Vanderbilt, Edward A. 
McGrath, Jr., and George Het- 
field were vice chairmen. 
(Pictures on Page 5) 





the | 


that 
115(g) 
enue Code. 


Congress 


added Section 
(3) of the Internal Rev- 


PUBLIC POLICY 


The declared public policy of 
|Congress with respect to this 


Section follows: “It 


has been 


brought to the attention of your 


committee that the 
financing the estate 


problem of 
is acute in 


the case of estates consisting 
largely of shares in a family 
corporation———_——.. If ——— the 


estates tax cannot be 
of the other 


through the sale 
assets in the estate, 
tors will be forced 
the family ae 
cases the result wi 
sorption of 
by 
ing to accentuate 
concentration of 
country 


a 


th 


Your committee 





larger competitors, 


indust 





financed 


tne execu- 


to dispose of 


In many 
1 be the ab- 


ame enterprise 


thus tend- 
e degree of 
in this 


ry 
ay 


of the opin- 


that rem al tion is de- 

s in orc to prevent the 
en d_ssale f ly busi- 
ne which are so vital and 
desirable slement in our sys- 
em of free private enterprise.” 
LEGISLATIVE HISTORY—REV- 

ENUE ACT OF 1950 

fy ill, < originally intro- 
luced in the House, required that 
the quantum of st included 


in the decedent’s est 






te must be 


more than 70 per cent of the net 
estate. The n the other 
hand, thought that this limita- 
tion was unduly restrictive,” 
and completely eliminated any 
percentage amount. In confer- 


ence, however, a limitation of 50 
per cent of the net estate was 
agreed upon. 

The revnort of the House of 
Representatives stated that a 


partial redemption was to be ex- 


*mpted from the div 
gory “ 
stricted circum 
circumstances under 
relief 
defined and wil 


situations in 


is 
which 


inued on 





stances 


available are 


ridend cate- 
under certain c 


arefully re- 
the 
which such 
narrowly 


l restrict relief to 


true hard- 





(Cont page 6, Col. 1) 
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DIGESTS OF RECENT OPINIONS 





NEGLIGENCE — INFANTS — 
The presumption that an in- 
fant under the age of 7 is 
not guilty of contributory 
negligence is a_ rebuttable, 
not a conclusive, presump- 
tion. 


APPEAL—Error in the courts 
charge is not ground for ap- 
peal unless objection was made 
thereto, R. R. 4:52-1, or there 
is plain error affecting sub- 
stantial rights, R.R. 1:5-3(c), 
or injustice requiring the ap- 
lication of R.R. 1:1-8. 


Digested from an opinion by 
Oliphant, J. rendered Oct. 26, 
1953. Supreme Court. Dillman v. 
Mitchell. For appellant — Vic- 
tor H. Miles. For respondent— 


Paul J. O’Neill. Vance Towler 
on the brief. 
This was an action for the 


death of a 5'% year old infant. 
Defendant had judgment and 
plaintiff appeals. Plaintiff 
urges first, error in submitting 
to the jury the question of con- 
tributory negligence asserting 


that the law of this state 
should be that a 5!'4% year old 
infant is conclusively presum- 


ed to be incapable of contribu- 





} > 07:9 
FOR ALL 
TRUST 
FUNDS 










Invest 
profitabl, 


23% 


lotest rate 
per annum 





Fonds Insured up to $10,000 
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Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
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SAVINGS and Loan Assn. 


40 COMMERCE ST., NEWARK 2, N. 3. 
Mitchell 2-3650 | 





Philip Klein, President iJ 














tory negligence. As a _ second 
point, plaintiff argues the 
court’s charge was confusing and 
erroneous. 


Held: The weight of authori- 
ty in other jurisdictions, is not, 
as plaintiff contends, in favor 
of a conclusive presumption. 
Six states apply the conclusive 
presumption rule, several states 
are in conflict on the rule to be 
applied, and 21 follow the re- 
buttable presumption rule, 
which is the rule in New Jer- 
sey. This court is in accord 
with the exhaustive opinion of 
Judge Jayne in Hellstern v. 
Smellowitz 7 N. J. Super 366 in 
which he held that the arbi- 
trary rule that an infant under 
7 years of age is conclusively 
presumed to be incapable of 
contributory negligence does 
not exist in New Jersey. The 
age of a child alone does not 
determine its capacity to care 
for itself and the law should 











! CORPORATIONS — A corpora- 


tion holds its property to its 
own use, not the use of the 
stockholders, and unless a 
fraudulent purpose is_ dis- 
closed there is no justification 
for piercing the corporate 
structure. 

CONSTITUTIONAL LAW A 
tax law complies with the 
equal protection requirements 
if the classification it makes 
is reasonable and it applies 
equally to all within the class- 
ification. 

—The title of an act need not 
be an index of it; it is suffi- 
cient if it gives notice of the 
general purpose of the act. 

—Provisiuns in a tax act fixing 
the method of calculating the 
tax are part of the one object 
of the act and not a separate 
object. 

—Financial Business Tax Law 
held constitutional. 


Digested from an opinion by 
Burling, J. rendered Oct. 26, 





not fix an arbitrary age at] 
which the duty to exercise 
some care begins. There is no 
rational and logical foundation | 
for such a rule. The capacity of | 
an infant to understand and] 
avoid dangers depends not so 
much on his age as on his psy- 
chological development. There 
from 


was adequate evidence 

{| which the jury could infer that 
; the child had beea guilty of! 
some negligence and the ques- 


tion of contributory negligence 
was therefore properly for the} 
jury 

The 


to 


court charged generally 
as the rebuttable 
tion that a child under 7 
fuilty of contributory negli- 
gence and later said “It is for 
vou to sav whether or not this 
bov of his age and experience 
exercised the care any person 
of that age and experience was 
called upon to exercise. The} 
charge as a whole was ade- 
quate. No objection to the 
charge was made, Rule 3:51-1 
now R.R. 4:52-1, and there is 
no plain error affecting sub- 
stantial rights of the plaintiff, 
R.R. 1:5-3(c), nor such injustice 
which would require the ap- 
plication of R.R. 1:1-8 
Affirmed. 


presump- | 
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Phone Mitchell 2-6300 
972 Broad St., Newark 


The Largest Title insurance Company 
in New Jersey 
Capital and Surpius ever $1,700,000 
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Phone HUbbard 7-4300 | 
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|} amount 


is not | + 


}duct outlined. There 


} ture 


1953. Supreme Court. General Vv. 
Director. For appellant—Martin 
J. Kole. For respondent—Joseph 


Legal Aid and Lawyer Reference 





(Continued from Page 1) 





ward that ever wider expansion 
of these services that bring com- 
petent legal counsel within the 
reach of everyone. That is as it 





should be, because an independ- 
ent bar is better able and better 
qualified to furnish these ser- 
vices than any governmental 
bureau.” 





The coming year, Mr. Jameson 
Said, will see the coinpletion of 
two of the most significant pro- 
jects in the history of the Am- 
erican Bar Association, the con- 
Struction of the American Bar 
Center in Chicago and the com- 
pletion of the reports and recom- 
mendations of the survey of the 
legal professsion. 

He pointed out that the $2,- 
000,000 bar center, now under 
construction and scheduled for 
completion 
‘will provide a National head- 
quarters for the legal profession, 
a library where the publications 
and materials of the organized 
bar may be preserved, correlated 





A. Murphy, Asst. Dep Atty. Gen; 
Benjamin M. Taub. Dep. Atty. 
Gen. of counsel. 

This appeal involves 
ment of an excise tax under the 
Financial Business Tax Law|] 
(N. J. S. A. 54:10B)) against 
General Public Loan Corpora- | 
tion, a New York corporation | 
engaged in the small loan busi- | 

| 


assess- | 


ness in New Jersey. The act, in 
the excise, provides 
be included in 
net worth the 
all indebtedness ow- | 
ing to holders of 10% or more of 
Outstanding shares of cap-| 
ital stock of the taxpayer. 
General is a wholly owned sub- 
sidiary of American Investment 
Co. of Illinois, a Delaware 
corporation. American is a pub- 
licly owned corporation operat- 
ing through various subsidiaries 
in states. General se- 
cured its money for its opera- 
tions by loan from American. 
At the time in question its in- 
debtedness to American was over 
$8,000,000 and this debt was in- 
cluded by the assessing author- 
ity in fixing net worth. Appel- 
lant contends this was improper 
in that General does not ‘owe’ 
American the money within the 
meaning of the statute but that 
American was a mere “conduit” 
and General actually owed the 
money to the sources from 
which American had secured it. 
It is also asserted the Act is un- 
constitutional as depriving Gen- 
eral of equal protection of the 
laws and because it embraces 
more than one object and fails 
to express its object in the title. 
Held: The argument advanced 
by General that American is a 
mere conduit for its borrowing | 
from other sources is in effect | 
a contention that the corporate | 
veil should be pierced to enable | 
General to obtain a tax advan- 
tage which is denied it by its 
own voluntary act in subscribing 
to the course of business con- 
was no 
preof that this corporate struc- 
in business was illegal or 
fraudulent. It is settled in this 
State that a corporation holds 
its property to its own use and 
not the use of the stockholders 
and unless a fraudulent purpose 
is disclosed there is no justifica- 
tion for attacking the corporate 
structure. There is no merit in 
the argument that the debt to 
American should be excluded. 
The equal protection clauses 
of the State and Federal Consti- 
tutions do not mean that every- 
one must be taxed alike. The re- 
quirement imposed by these 
clauses is that any classification 
of persons made by a law or in 
a tax must be a reasonable one 
and that the law apply equally to 


prescribing 
that there 


determining 


shall 


ol 


he 
iit 


several 








all who come within that classi- | 


fication. There is nothing unrea- 
sonable in the classification made 
by the act here involved and it 
applies equally to all within the 


class. 


and made available for reference 
and study, a center for research 


and a clearing house “of re- 
search activity in the field of 
law”. 

“The initial research project 


Will be in the field of administra- 
tion of criminal justice. This 
study is being directed by a spec- 
ial committee of distinguished 
lawyers of which Associate Jus- 


tice Robert H. Jackson, of the 
Jnited States Supreme Court, is 
chairman More speedy and 


certain punishment of 
and the greater protect 
innocent are the twin aims 
this committee. 

“The Survey of the Legal Pro- 


the cuilty 
ion of the 
of 


| fession has been described by its 


director as ‘a broad study of the 
functioning of lawyers in a free 
society’. Started in 1947 and 








of its act. The constitutional re- 
quirement is satisfied if the title 
of the act gives notice of the 
general purpose of the act. It 
is to be a label, not an index. 
The title here is “An Act to im- 
pose an excise tax upon certain 
financial business.” It meets the 
constitutional requirement and 
gives notice that it is a tax on 
some but not all financial busi- 
nesses. The provisions of the act, 
including that for ascertaining 
“net worth”, relate to the mea- 
sure of the tax which is a normal 
part of any such act. The act 
embraces only one object which 
is expressed in the title. 
Affirmed. 


in August of 1954, | 


financed by grants from the Car. 


negie Foundation and 
appropriations of the 


tion, over 150 reports have 
completed. These report: 


all phases of the legal 
sion and its relationship 


public, including prof: 


services by lawyers, pub 
vice by lawyers, judicial] : 
professional competency 
tegrity, economics of the 
sion and the organized 
this comprehensive sur, 
objectivity of the study a: 
plete academic freedom 
rectors and reporters ha 
emphasized. For the fir 
the survey was directed b: 
T. Vanderbilt, who is no 
Justice of the Supreme ( 
New Jersey and for the ; 
years by Reginald Heber 
of Boston. The studies h: 
supervised by a council 
tinguished lawyers and 
and over 400 have parti 
in the survey. More than 
cent of those participatiz 
been volunteers, serving 
compensation, and all 
of the council and offic: 
the two directors have 
without compensation. 

“The reports of the 
contain the factual data 
profession, some enco 
some disturbing, but all 
the way to the organi: 
for greater service to the 
and the profession.” 
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The title of an act need not 
give a resume of the provisions 
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customers most frequently is this: See you: 
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periodic will revision by the attorney help 
a person do more for his family. 
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DIGESTS OF RECENT OPINIONS es pers supposed protection of - the ground of lack of evi-| California Court Rules 
7 sts nis client. Additionally, it is; dence of negligence or of causal ' 
PRIVILEGE —SELF INCRIMI-, had telephoned him. In fact! doubtful whether the informa-| connection between the fire ‘Clerks Can't Force Store 


loscano. 





Dav H. Harris. 


NA TI O N—The privilege 
against self incrimination is 
a personal privilege which is 
raived if not asserted by the 
witness. 

PRIVILEGE—A TTORNEY 
CLIENT-—The attorney-client 
privilege is for the benefit of 
the client and waiver thereof 

sts with him; the attorney 
duty bound to assert the 
ivilege where applicable 

iless waived by the client. 
torney-client privilege may 
sibly not extend to con- 
alment by attorney of the 

entity of his client. 

SE SWEARING ATTOR- 
¥ — CLIENT—An attor- 
may not under any cir- 
istances evade or falsify 
the supposed protection 

f his client. 


FALSE SWEARING PRIVI- 
xE—An attorney or wit- 
s may not withhold asser- 
1 of privilege against self- 
rimination or of attorney- 
nt communication, testify 
ely, and then seek immu- 

from prosecution on 
ind information was priv- 
ed. 


AL 


e 


ile 
(PP! 
en 
ca 
for 


Refer- 
inappli- 
ground 
charge 
issue 


TRIAL — 
in charge to 
le statute is not 
reversal where 
mitted only correct 
ury. 


sted from an 
J. rendered Oct 
ipreme Court. State 
For appellant 
DiMaria (DiMaria 
For 


opinion 


f 
) 





SZ 


responaen 


attys. 




































the three never came to his of- 
fice nor telephoned him. Char- 
retained him to represent 
the other three as well as him- 


les 


self 
Defendant was next interro- 
cated as to the posting of bail 








for Pontilli. He testified he gave 
his personal check for the b-ail 










bcnd and was paid by Pontilli’s 
partner Mr. Capelli or Capasoli. 
denied that Astore had paid 
n for the bond. In fact As- 
re had paid for the bond and 
neither Pontilli nor any part- 
ner made any payment towards 
the bail. 
In June 1951 defendant was 
indicted for false Swearing, in 
counts, one as to each of 


two 





made a voluntary state- 
the Dep. Atty. Gen 
y of 





nent before 


admitting the 





falsit 











had mistakenly conceived it to 
be his duty to his clients, the 






Astores, to conceal the real 
racts. 

He now argues that the 
Grand Jury “had no legal ex- 
istence’” because it compelled 
him to testify as to matters 
which were privileged and/| 


tended to incriminate him, and 
that the court erred in charg- 
ing the contents of R.S. 2:157-5. 

Held: The Grand Jury was 
at all times legally constituted 
interrogated defendant on 
matters sufficiently related to 
the investigation. If any ques- 
tions asked sought information 
W was immune from dis- 
closure either under the privi- 
against incrimination 


and 








inh 
9 


self 


lege 






























Defendant was convictec f or the attorney client relation- 
false Swearing in v of ship, he could have asserted 
R.S 157-4 and has aled. the privilege. This he did not do 
On May 11, 1951 Charl As-| but instead answered falsely. 
nd three others were in- This course was beyond the pale 
for bookmaking and on of law and morals and subjects 
me day Anthony Astore him to prosecution for false 
jicted for conspiracy t aring without regard to 
book at the residen f ver the information was 
ntilli. Defen eged 
.ppe i 
On May 31, 1951 defend- 
Gr 
n or claim ¥ ; 
d S questioned a 
e priv- 
* * 7 + 
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he above matters. He appeared | 


this | 


timony. At the trial he did 
same kut sought to excul- | 
ite himself on the ground he 


| 


| 


tion here sought came within 








| 
the attor1 - client privilege. | 
Most au es agree that] 
while it ts against dis- | 


-onfidential commun- 





closure of 





icaticns from the client to his| 
attorney it is not intended to| 
permit concealn lent by the at-| 
torney of identity of his | 
client. 

In any defendant was 
not at liberty to withhold asser- 
tion of privilege, testify | 


n seek immunity 
n on the ground 


falsely, and th 
from prosecuti 





| the informa was privileged 
The case ried entirely on 
| the issue ether defendant 
willfully false testimony 
and in its the court fair- 
lv submitted that issue to the 
jury. The indi tment and trial | 
was under RS. 2:157-4. The 
courts refere} to R.S. 2:157-5 
|}was at the beginning of the 
charge wl judge stated he 
| would ead the statute 





|in its entirety and then did so 
| including section 4, section 5 and 
| Several others. After completing 


his reading, the court properly 
instructed the jury. In the light 
of the entire charge and the 
record, defendant was not prej- 
udiced by ¢ eference to sec. 5 
and in the of prejudice 
no basis f eversal exists. 


Affirmed 








osence 


NEGLIGENCE—A leave fire is 


a dangerous instrumentality 
and the possessor of lands 
who makes. such (fire. or 


causes it to be made is under 
a duty of using care com- 
mensurate with the risk of 
injury inherent in it. 








|—Proof that child invitee was 
injured as result of burns 
caused by leave fire raises 
question for jury where em- 
ployee in charge of fire left 
same to continue raking up 
leaves in vicinity’ thereof, 
even though the employee 
had previously ordered the 


| 
from | 
| 


child and others away 

| the fire. 

—Kicking or propelling burn- | 
ing particles from a fire is| 








not an intervening cause de- |} 
Sstroying causal connection 
between negligence in mak- | 
ing or guarding fire and re-| 
sultant injury | 











Digestec pinion hy 
| Francis, JAI dered Oct. 23, 
++ 11953. Appellat Div. Cole v 
“| Thompso I A ppellants— 
Harry Gr VM. Drazin, 
atty Fo! nden Theo- 
dore D. P Parsons, La- 
brecque, ( & Combs, 
| attys., Joh Warren, Jr., of 
| counsel 
, FI iff ( yn account of 
{burns re y the infant 
| plaintiff ) é of a fire 
| which had been ignited on de- 
| fendant’s y her em- 
| ployee. 
| Plaintiffs was that they 
were tenan one of several 
| small hou the tract own- 
{ed by def The children 
| of all the tenan had the free 
}run of the for play. On 
the day in n, defendant’s 





employee 1g a pile of 















leaves which raked to- 
gether and ¥ z up more} 
leaves to add he fire. Sev- 
eral children, i 1g the in- 
fant plaintiff, came over to the 


fire and stood und kicking 


Alt 








leaves into it and poking it} 
with sticks. The infant plain-| 
tiff was 5 \ of age. The 
employee told children 4 or| 
5 times to get away from the 
fire and go home but they did} 
not obey. He continued raking 
leaves, never getting more than | 
50 feet away, and when he was 
12 to 14 feet from the fire, 
heard a scream and saw that/| 
the infant plaintiff’s trousers | 
were ablaze. He dropped the} 
rake and beat out the fire. | 

The trial court granted de- | 
fendant’s motion for dismissal | 


| inhered 


and the burns. Plaintiffs ap- 
peal. 


Held=A fire of this kind is a| 


dangercus instrumentality and 
the defendant was under a 
duty of using care commensur- 
ate with the risk of injury that 
in it. The possessor 
of land is liable for the 
sonacly foreseeable injurious 
consequences of the use of a 


dangerous agency on the land. | 


Such was the duty imposed in 
the Strang case even as 
licensee on the premises. Here, 
on the proof at the close of 
plaintiff’s case, the duty to ex- 

‘rcise care consonant with the 
risk of injury to children, is 
emphasized by reason of the 
implied invitation to play 
around the farm. 

Respondent’s employee was 
aware of the danger. Whether 
his order or warning to 
children was a sufficient ex- 
ercise of care commensurate 


with the risk to discharge his 


duty, bearing in mind the age 
of the children, was a question 


of fact for the jury. One mak- | 


ing a fire is obliged to realize 


that very young children may | 
not appreciate the danger of| 
playing around a fire. Whether | 


he should have left the fire 
at all, whether he should have 
turned his back on the fire, 
whether he should have stayed to 


see that his order to leave was} 


carried out, were all questions 
for the jury in determining 
whether commensurate care 
had been exercised. 

As to causal connection, even 
if it be assumed the burns were 
the result of an act of one of 


the other children, or of the 
infant himself, in kicking 
burning particles, this would 


not be an intervening cause de- 
stroying the casual connection 
between defendant’s negligence 
and the injury 

Reversed and 


remanded for 


rea~ | 


to a} 


the | 


Managers Into Union 


SAN FRANCISCO (ACCN)—A 
4-to-2 opinion handed down by 
the California Supreme court 
held that clerk’s unions may not 
force retail stores to recognize 
the union as collective bargain- 
| ing agent for the store managers. 

The high state tribunal af- 
firmed a Superior court ruling 
which granted an injunction to 
Safeway Stores, Inc., blocking 
| the union from strike activities 
| to include managers as union 
| members. 

The case was appealed by the 
| AFL Retail Clerks International 
Assn. after the lower court ruled 
against it in a two-month strike 
against 76 Safeway stores in Ala- 
meda and Contra Costa counties 
in 1949. 

“It is imminently proper,” the 
state Supreme court ruled, “that 
management supervisors — the 
store managers in this case—be 
kept free from divided loyalty 
that would be engendered by 
compulsory membership in the 
defendant local unions. 

“Store managers are agents of 
management and they owe undi- 
vided loyalty to their principal. 

“If the store managers were 
| required to become union mem- 
| bers they would find it difficult 
|to perform their duties without 
| being under constant apprehen- 
| sion of fines, suspension or ex- 
| pulsion.” 








A Distinctive Approach 
toa 
Distinctive Product 


WATCH FOR 
3D PRESENTATION 


ALL-STATE OFFICE 
SUPPLY CO. 


2 


2, N.J. 


502 High St., Newark 
MArket 4-5577 











If vou drafted or 
of 155 North Park Street, 


RE: MARY J. WASHER 


have any knowledge of the Will of Mrs. Washer, 


KEATING & KEATING, ORange 5-3113. 





East Orange, kindly inform 











MORRIS 


Superior Court Examiner 
Notary Public 


Certified Shorthand Reporter 
DEPOSITICNS - GENERAL REPORTING - HEARINGS 


WAXMAN 


850 Broad Street, Newark, N. J. 
Mitchell 3-1440 


Ph WAverly 3-2467 

















. -- Loss of Income 
fo attorneys 


..- Loss of Life 
* Group Life Plan— 


... Liability 





© NON-CANCELLABLE 


JOHN A. COUCH, 


MARKET 





| 
| TRIPLE PROTECTION 


* Professional Disability Plan— 
$450,000.00 paid in claims 


for attorneys and their employees 
$158,000.00 paid in claims 


Protective Insurance— 1 
against professional errors 


The only Group Plans appreved by the 
New Jersey State Bar Association 


1180 RAYMOND BOULEVARD 
NEWARY. 2, NEW JERSEY 


JR., & COMPANY 











3-3086 











Page Four 


NEW JERSEY LAW JOURNAL, THURSDAY, NOVEMBER 5, 1953 


N. J. L. J. Index Page 34;| 











New Jersey L 


orarcmmarte: 


Can Journal 


Established 1878 
JOSEPH HARRISON, Editor 
ASSOCIATE EDITORS 


Samuel Allcorn, Jr. 
Milton B. Conford 
Marshall Crowley 
Harold H. Fisher 
Richard F. Green 
Israel B. Greene 


Ward J. Herbert 
Leon S. Milmed 
William P. Reiss 
Morris M. Schnitzer 
Joseph Weintraub 


Jerome L. Trachtenberg, Managing Editor 





Published every Thursday by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO. 


24 Edison Place, 
Mitchell 


Newark 2, N. J. 
2-0075 


Aaron Skinder, Publisher 
Subscription Rate 


One Y 


ear - - - 


$7.50 


Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N.J.. under the Act of March 3. 1879 





THURSDAY. NOVEMBER 5, 1953 





A Meeting Of Importance To Lawyers 


The Essex County Bar 


Association 


will meet next Tuesday 


evening, November 9th, at the Robert Treat Hotel in Newark. This 


will be more than just another monthly get toget 
“Social Security and its applica- 


The subject to be considered is 


tion and implication to the lawyer.” 
sponsor of 


ative Robert W. Kean, 
would extend coverage to lawyers 
and Samuel Foosaner, of the 
of insurance, 
qualified to discuss the 
be difficult to find speakers 
Congressman Kean and Mr. 


subject 


ty, personal, family or social. 
New Jersey. 
who attend 
authoritative 
that have been 


Tuesday night’s 
and thorough 
advanced for 


Essex 
pension and annuity law. 
of 
more qualified. The 
Foosaner 
County is but coincidence. Their reputation in 
extends 
The caliber of the speakers, 
meeting 
analysis 
the benefit 


ther of lawyers. 
Speakers will be Represent- 
legislation in Congress that 
self employed groups, 
expert in the field 
men are eminently 
Indeed, it would 
fact that both 
residents of Essex 
the field of securi- 
the borders of 
therefore, assures those 
that they will hear an 
of the various proposals 
of lawyers and others 


and other 
bar, an 
Botn 


he meeting. 


the 
are 


far beyond 


not covered by existing social security laws. 


To become fully informed on 
ance to lawyers several] 
fully informed a subject 
sonal welfare of every 
be dwelt upon. It 
bar to recognize spurious 
social security lezislation 

Some the arguments 


for 
01 that 
important, 


argume 


1S 


for 


of 


reasons. 


individual lawyer 


the subject is of prime import- 
The obvious need of being 
intimately affects the per- 
and his family need not 
members of the 
by opponents of 


So ts 


however, for 
nts advanced 


law} yers. 
against 


such coverage are based 


upon deep rooted persona! and political philosophies of individual 


lawyers, and in some instances, 
themselves in such bodies as the 
erican Bar Association or 
association. Some of 


the opposition of 


of lawyers who somehow find 
House of Delegates of the Am- 


the Social Security Committee of that 


these “spokesmen” is, 


without doubt, based upon their own sheer ignorance of precisely 


what benefits 
by existing social 
Tuesday night’s 
formational aspects, 
conform to the spir 
security for lawyers 
last August. 
bar opinion by the 
and Unemployment. 
that bar sentiment be < 
ed local, county and 
such a canvass of 
the mid-winter meeting 
in March 1954. 
The Essex meeting seems to 
association to give its 
express themselves. So 
by two such par 
to the fullest extent, 
sociations have been invited 
Fox, chairman, of the Essex 
security for lawyers 
invited three of New Jersey’s 
Delegates who are 


security laws. 
meeting, 
however. Its 


by the 


association’s 


state bar 


of 


bar 


and that 


to 


Now, it remains for the 
bar to show 
for themselves, and 
Tuesday evening at Newark may 
upon those who are present but 
confines of Essex County. 

iducted by 


the 
the 


nh 
Uv 
e 
ci 


would be available to lawyers if 
has 


rit of the action taken on 
American Bar 
The essence of that action called for a sounding of 


The recommendation 
ascertained through polls of the organiz- 
associations. 
bar ovinion was requested to be submitted at 
the House of Delegates at Atlanta 


members an opportunity 


rticularly qualified speakers may 
officers of other local and county bar as- 
Donal C. | 
association's 
who arranged 
delegates to the A.B.A. House of 
members of the Essex bar, 
Smith and Yauch to attend the meeting. 
individual 
that they care about the subject of social security 
their families. 


equent efforts at the annua] mee 
iation were informal and individual 


they were covered 
significance beyond its in- 
program has been designed to 
the subject of social 
Association at Boston 
committee on Social Security 
specifically 


A report based on 


be the first effort of a county 
to 


the exrosition of the subject 
be capitalized 


the meeting. 
committee on social 
has especially 


attend 
the program, 


Messrs. Marder, 


members of the Essex 
A well-attended meeting next 
have a marked effect not only 
upon many lawyers far beyond 


Journal last 
of the 
actions. 


New Jersey Law 
ting 


Essex County Bar Association and other bar 


their views 


“official” 


through such meetings as 


next Tuesday evening at Newark. 





Per Capita Income 


in '52 Sets Record 





NEW YORK (ACCN) — Total 
income payments to individuals 
in the U.S. in 1952 rose to a new 
record high of $255,367,000,000, or 
5.3 per cent above the previous 
high of $242,529,000,000 set in 
1951, and the third consecutive 
year that a record has been 
reached, says the Alexander 
Hamilton institute. 

As in 1951, individuals in New 
York state received the largest 
percentage of last year’s income 





payments, or $31,519.000,000, 
while the people in Nevada re- 
ceived the smallest percentage, 
or $405,000,000. The amounts for 
the various states differed be- 
cause of the differences in the 
size of the population and be- 
cause of the differences in per 
capita income. 

The per capita income of all 
individuals in the U.S. during 
1952 averaged $1,639, a new rec- 
ord high and 3.7 per cent above 
the 1951 average of $1,581. 


suggested | 
extends to a judgment obtained 


inform | 


ning: General's Opinions 


. 42—1953 | 
State Treasurer 
You have requested my opin- 


| 
| FORMAL OPINION N 
| 
F ion concerning two questions re- 


|ness Tax Act (N.J.S.A. 54:10A-1, 
et seq.). You desire to be advised 
| Specifically on the following: 
| (1) Can the State of New Jer- 
sey institute legal proceedings 
| against a company in New York 
| to enforce the collection of de- 
linquent franchise and corpora- 
| tion business taxes? 

(2) Does the Director of the 

Division of Taxation have the 
| authority to employ the agree- 
ment method provided under 
N.J.S.A. 54:10A-19.1(c) to make a 
settlement with the taxpayer for 
ch sum less than the full 
amount due as to him seems ex- 
pedient under the circum- 
stances? 

I shall endeavor to answer the 

questions in the same sequence 
in which they appear in your 
letter. 
Taxes due by a taxpayer are 
the nature of a personal debt 
to the State and the same may 
be recoverable in any court of 
competent jurisdiction in an ac- 
tion in debt in the name of the 
State (R.S. 54:49-1). The im- 
portant point to be determined, 
relating to your question (1), i 
whether the State of New Jersey 
can enforce its revenue laws in 
another State or political sub- 
division thereof. Generally 
speaking, tax is an impost 
levied for the support of the 
government or for some public 
purpose, or by some agency hav- 
ing a certain governmental 
function delegated to it, such as 
a municipal corporation. It is 
not based on a contract, neither 
express nor implied, as the con- 
sent of the taxpayer is not nec- 
essary for its collection. I find 
10 cases wherein the revenue 
laws of one State would have 
equal force for the collection 
thereof in another State, the 
general rule of law being that 
one State will not enforce the 
revenue laws of another. How- 
ever, I am of the opinion that 
if suit were instituted in our 
courts to recover the taxes due 
in an action-in-debt, the State 
would then be permitted to insti- 
tute a suit in a foreign State on 
said judgment. 

It is a well-known principle of 
law that full faith and credit 


S1 


in 


a 


in one State and sued upon in 
another State. The courts of one 
State cannot refuse to give full 
faith and credit to a judgment 


of a court of a sister State, pur- ! 


suant to the federal constitution 
requirement. A judgment recov- 
ered in one State is constitu- 
tionally entitled to full faith 
and credit in the courts of every 
State. This principle was laid 
down by the United States Su- 
preme Court in the case of Texas 
v. Florida, 306 U.S. 398. In the 


case supra, 59 S. Ct. 563, at page | 

| price 
thus | 
par- | 


570, the court said in part: 
* And a judgment 
obtained is binding on the 
ties to it and constitutionally 
entitled to full faith and credit 
in the courts of every other 


* * 


wk * 


tate. 
Therefore, be advised that our 
opinion, relating to question (1) 
of your inquiry, is that the State 
of New Jersey can institute legal 
proceedings against Pettit and 
Reed in the Courts of our State 
in an action-in-debt, and then 
subsequently institute an action 
in sister State on the judz- 
ment. 

Answering your question No. 2, 
I am of the opinion that the 
Director does not have the au- 
thority to make a_ settlement 
with the taxpayer for such sums 
less than the full amount due, 
unless the Director can spell out 
that the remission, cancellation 
and abatement of the tax debt 
is supported by a legal, equit- 
able or moral _ consideration. 


9 
a 


From the facts submitted to me, 


| lating to the Corporation Busi- | 


I must answer this question in | 
| the negative for the Director. 
| The Constitution of the State | 
of New Jersey (1947), Article 
VIII, Section 3, paragraph 3, 
| provides: 

“No donation of land or ap- 
propriation of money shall be 
made by the State or any county 
or municipal corporation to or 
for the use of any society, asso- 
ciation or corporation what- 
ever.” 

An ap~ropriation, directly or 
indirectly, by the State to a pri- 
vate corporation, founded upon 
a transaction wherein a suffi- 
cient quid pro quo is not easily 
discoveratle and justly ascer- 
tainable, is forbidden. It is ele- 
mentary that unless the obliga- 
tion is unenforceable, the 
payment by a taxpayer of that 
part of his liability which he is 
willing to discharge confers no 
benefit upon the State beyond 
that which it was already en- 
titled to receive. Therefore, if 
the Director were to accept less 
than the full amount of the 
taxes due it would benefit 
taxpayer and not the State. 

In the cases of Guiteras’ Es- 
tate. 204 N. Y. S. 267, and People 
v. Westchester County, etc., 231 
N. Y. 465, the principle was 
enunciated that: 

“It is immaterial whether the 
funds are actually voted out of 
the state treasury or are remit- 
ted by cancellation of a tax val- 
idly due but unpaid. The result 
is the same and the constitu- 
tional provision was intended to 
prohibit either form of diver- 
sion.” 

Our own New Jersey courts, in 
the case of Wilentz v. Hendrick- 
son, 133 NJ.E. 447, affd. 135 
N.J.E. 244, laid down the prin- 
ciple: 

“Courts should not gradually 
emasculate or whittle away the 
beneficient provisions of the su- 
preme law (Constitution). They 
must always be alert to detect 
and suppress all evasions of con- 
Stitutional interdictions.” 
ren. ours). 

In the instant 
oraticn is privately owned and 
operated exclusively for gain. I 
therefore am of the opinion that 
if the Director were 
or remit any part of the 
due he would be violating Art- 
icle VIII, Section 3, paragraph 3 
of the State Constitution. 

Benjamin M. Taub 
Deputy Att 


FORMAL OPINION 1953—No. 39 
Hon. Carl R. Erdman, Jr. 
Commissioner 

You have requested our opin- 
ion as to whether the State, act- 
ing through the Division of 
Planning and Development in 
your Department, has the right 
to issue riparian grants, includ- 
ing irrevocable leases for re- 
stricted purposes, such as a pub- 
lic park, place, or street, for a 
consideration less than the usual 

charged for unrestricted 

s in the ame vicinity. 
my opinion, the Division 
have this right, provided 
consideration repre- 
value of what has 


grant sa 

In 
does 
that 


sents 


the 
the fair 


| been granted. 


Article VIII, Section IV, para- 
graph 2 of the Constitution of 
1947 provides, as did also the 
Constitution of 1844, that all 
money, stock and other property 
appropriated for the fund for 
the support of free public schools 
shall be securely invested and 
remain a perpetual fund. By the 
| Act of 1894 (P.L. 1894, p. 123) all 
riparian lands of the State were 
irrevocably apppropriated to the 
school fund, and all moneys re- 
ceived from the sale and renta! 
of such lands were directed to 
be invested by the trustees of the 
fund. In view of those respec- 
tive constitutional and statutory 
provisions, it was held in Hen- 
derson v. Atlantic City, 64 NJ 


stit 


Eq. 583, that the Board of Ripar- | 


ian Commissioners had no power 


the | 


(Pa- | 
| sion of Planning 
case the corp-| 


to cancel | 
taxes | 


| nearly 


States 


Record 


Busy state legislatures zs 
out a Startling total 
changes in tax laws to 
all-time record in 1953, 


ing to an annual legisla-iy 


view by Commerce Cle 
House, national reporting 
ority on tax and busin 

The year’s sessions ; 
twice as many 
ant tax actions as we: 
in 1951, when a previc 
number was passed. T} 
parison was made aft 
counting license chang 
minor property tax lay 

One downward trend 
dicated when four 
Idaho, Maryland, New Y 
South Dakota cut pers 
come taxes, and Iowa 
temporary deduction ; 
ent. Delaware, however 
its income levy. 
Corporation income 
neral went higher, 
review shows. 

Among the more ; 
states in the list with 
atively few changes we 
35; Indiana and Oklah 
each; Iowa 41; Texas 
Jersey and Michigan 


ge 


Pass 2868 Tg, 
Laws To Set All- Many 





make a grant of 
to the city for 
purposes for a } 
consideration only. Th 
observed, however, (64 N.J 
page 587) that perhaps 
lege could be granted 
Nicipality to use the 
land as a park until su 
as the State thought 
benefit of the school 
transmute the land int 
by sale or lease. 

This last dictum 
Court supports the const 
ality of section 12:3-3¢ 
Revised Statutes, which 
izes the Board of Comms 
Navigation (whose func? 
now exercised through 
and 
ment to grant to a mun 
a revocable lease of or 
to use riparian lands fo 
park or street purposs 


to 
lands 
Street 


nominal consideration until s 


time as the Board sha! 
to make a grant in fee 
land for adequate compe 
I have found no decisi 


| cating that this section 


orney General | 


the above mentioned 


| tional provision, and ac¢ 


it is my opinion that said 


lis valid. 


Authority to convey 
lands for the purposes 0 
lic park, place or street i 
in the Division of Plannins 
Development by virtue of se 
12:3-33 of the Revised £ 
which however is silent < 
consideration to be cha! 
such grant. It seems cle 
ertheless, that the duty 
Division is to obtain 
value’ oi the lands conve 
In re Camden, 1 NJ. M 
640. What is fair value 

articular case is to be 
mined by the Division 
exercise of the “reasona 
cretion” lodged in that 
virtue of the various 
governing riparian 
Seaside Realty Co. v. A 
City, 74 N.J.L. 178, 181; + 
General v. Grechius, 142 N 
636, 641. 


I conclude that while 
veyance or irrevocable 
riparian lands by the St 
be for more than a 
consideration, the sum 
ed for a grant restricted *0 
lic use for a park or street 
not be as great as for 
restricted grant, beca 
value of the former is 


less than the value of the - 


Theodore D. Parsons 
Attorney General 
By: Thomas P. Co 
Deputy Attorney 
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At the Union County Bar Association Testimonial Dinner 


HOTEL ESSEX HOUSE, NEWARK 





ter Sandles, Michael G. Alenick, Sarantis P. Saros, 
man Herz, James W. Hurley and Seymour S. Lich- 
stein. 

iris Sorensen, Edward A. Roesel, Ralph Kehs, 
semblyman G. Clifford Thomas, George F. Hetfield, 
eph Sanzone, Richard Bueschel and Freeholder 
nest S. Hickok. 

superior Court Judge Donald H. McLean, Hon. Alfred 
Stein and Col. John H. M. Dudley, Director Board 


f Freeholders. 


(Rear) Harry Weltchek and District Court Judge 
Harold W. Borden, President of the Union County 
Bar Associaticn. (Frent) Nathan R. Leavitt, Ass’n 
Treasurer: Harriscn B. Johnsen, Ass'n Secretary and 
Richard V. Stein, Chairman of the Dinner Committee. 
Ass’t Pros. Chester Weidenburner, Ass’t Pros. Edmund 
J. Kiely and Prosecutor H. Russell Morss, Jr. 
Senator Kenneth C. Hand, Senator David Young III 
(standing), and Chief Justice Arthur T. Vanderbilt. 
H. Edward Toner, Essex County Sup. of Elections 
Anthony P. Miele, Joseph Harrison, editor of the N. J. 
Law Journal, Assemblyman William O. Barnes, Jr., 
John M. Kaufman, James Mango, Assemblyman Sam- 
uel S. Saiber and Philip Insabella. 


(10) 


OCTOBER 29, 1953 





Parole Board Member Joseph L. Brescher and County 
Court Judges Milton A. Feller and Edward A. McGrath 


Superior Ccurt Judges Nicholas A. Tomasulo and 


, Walter L. Hetfield II, Senator Kenneth C. Hand and 


John T. Glennon. 


Robert H. Stuhler, Willard G. Woelner, John A. Ack- 
erman, Rudolph J. Anderson, Jr.. William R. Vander- 
bilt, Cuddie E. Davidson, Jr. and Charles H. Hoens, Jr. 
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REDEMPTION OF STOCK 





(Continued from Page 1) 





ship exists.” The Senate report, 
on the other hand, eliminated all 


of this language and merely 
stated that payments made 
under ‘‘restricted circum- 


stances”, would be exempt from 
a dividend category. It thus ap- 
pears 
portends a much more 
interpretation of the use of the 
Section. 


LEGISLATIVE HISTORY—REV- 
ENUE ACT OF 1951 

The House bill contained no 
provision for amendment of Sec- 
tion 115(g) (3). The Senate re- 
port on the bill contained the 
following statement: “Your com- 
mittee believes that the latter 
limitation (50 per cent of the 
value of the net estate) imposes 
a hardship on those _ estates 
where the stock in a corporation 
forms a substantial part of the 
value of the net estate but falls 
short of meeting the restrictive 
50 per cent requirement. There- 
fore, —— the bill extends the 
benefits of Section 115(g) 
cases where the stock comprises 


more than 25 per cent of the} 


| 


net | 


value of the decedent’s 
estate.’” 

In the Senate supplemental | 
report the above quotation be- | 
comes transcribed, in part, as 
follows. “—-— that the value of | 
the stock in such corporation | 
comprises more than 50 per cent | 
of the value of the net estate of | 
the decedent. Under your com- | 
mittee’s amendment this 50-per | 
cent limitation is reduced to 25 
per cent’’. Note that  here| 
after “50 and 25%” the fol-| 
lowing was left off, “of the value 
of the decedent’s net estate’’. 


7. 1051 -2. C: B. P. 4 
6. 2951 <2. 0. B, PP. 5 


or 
70 
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that the Senate report | 
liberal | 


| luction 


to | 
| 
| 


| 874(a) 


| In Conference there appears 
the following two _ sentences: 

“Under the Senate amendment, 
the 50-per cent limitation ‘would 
| be reduced to 25 per cent. The 
House recedes with an amend- 
ment under which the value of 
the stock of the corporation 
must comprise more than 35 
per cent of the value of the gross 
estate of the decedent”.’ 

It would appear than an over- 
sight was made in the second 
sentence by adding on “gross”’ 
»state instead of “net” estate. It 
will remain however for future 
| egislation to amend this over- 
sight, since, in most estates, par- 
sicularly where the marital de- 
is taken, 35% of the 
SROSS estate is less remedial 


han 50% of the NET estate. How | 


an it be said that initial “re- 
nedial legislation” 


xy further remedial legislation 


augmented | 


‘hould foreclose more estates | 


inder the 1951 bill, from the ben- 
fits of 115 (g) (3), than had 
een previously included under 
he 1950 bill? 


THE STATUTE 


| »xceed thirty-five per cent of the 


“The provisions of this sub- | 
‘ection (115g) shall not apply to | 
such part of any amount so dis- | 


ributed with respect to stock 


she value of which is included in 


letermining the 
zross estate of a decedent in ac- 
-ordance with Section 811, as is 


value of the! 


listributed after such decedent’s | 


jeath and within the period of 
‘imitations for the assessment of 
astate tax provided in Section 
(determined without the 


application of section 875) or 


within 90 days after the expira- | 


tion of such period, and as is 
not in excess of estate, inheri- 
tance, legacy and _ succession 


| taxes (including any interest col- 


lected as a part of such taxes) 
imposed because of such deced- 


j}ent’s death: Provided that the 


value of the stock in such corp- 
oration for estate tax purposes 
comprises more than 35 per cen- 
tum of the value of the gross 


|estate of such decedent.” 


STATUTE RESUME 

Note the following: 

1. The stock must be _ IN- 
CLUDED in the value of the de- 
cedent’s estate for federal estate 
tax purposes. 

2. The distribution must take 
place AFTER the _ decedent’s 
death. This would, of course, ex- 
clude stock donated in contem- 
plation of death and redeemed 
prior to the decedent’s death 

3. The distribution must take 
place within the period of the 
statute of limitations, namely, 
three years, (without the benefit 
of any extensions of time grant- 
ed) plus ninety days. Thus the 
return being due in _ fifteen 
months after the date of death 
plus three years and_ three 
months, the estate has a period 
of approximately four and one- 
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half years within which to make 
the redemption. 


4. The redemption value of the | 


stock may not be in excess of 
ALL death taxes plus interest on 
such taxes. The redemption pay- 
ments may be made in install- 
ments. 

5. The tax must be imposed 
because of the decedent’s death. 
Yet, the proceeds need not 
necessarily be used to pay such 
taxes and the estate need not 
necessarily own such stock and 


the stock may have already been | 


listributed to the distributees: 
the redemption need not 


does not apply to a purchaser 
or value. Stock given as a gift 
xy a legatee may, however, not 
ve redeemed from the donee 
"he stock may be redeemed from 
he surviving joint tenant, ap- 
‘ointee or taker in default of 
ppointment or from trustee of 

trust created by the decedent 
stock given in contemplation of 
leath may be redeemed but if 
nust be borne in mind that such 
tock does not take a stepped-up 
asis 

6. The value of the stock must 


otal gross estate. The regula- 
tions’ state that if there is 
nore than one class of stock ina 
‘orporation the total of ALL 
‘lasses of stock of the corpora- 


tion are to be classified as if 
they comprised one class of 
stock. 


ESTATE PLANNING 

Despite the oversight in the 
1951 bill, Section 115 (g) (3) can 
be utilized as a helpful tool for 
estate planning, when close fam- 
corporations are involved.” 
is incumbent upon =  ad- 
visers of those holding eligible 
stock to bend every effort to 
come within the orbit of this 
Section 

It follows as a matter of course 
that a corporation should not be 
“split-up” into holding, operat- 
ing, and selling divisions, except 
if other motivating tax savings 


+) 
ly 


be | 
nade from the estate, but this | 


Labor-Management Act Does Not Bar Tort Actio, 
By Employee For Loss of Employment 


— 









The Appellate Division of the 
| Superior Court, in an opinion 
| by Judge Francis rendered Oct- 
| ober 20th, has held that neither 
| the National Labor Relations Act 
nor the Labor Management Act 
cf 1947, which confer on the N. 
L.R.B. jurisdiction in unfair la- 
bor practice matters and em- 
| power the N.L.R.B. to award to 
|an employee back pay, bar an 
action by an employee in tort 
| in our State courts against Un- 
ion officials or others for malici- 
ously and unlawfully causing the 
discharge of the employee from 
her employment. 

The defendants in the action 


| 


| action pleaded constituted an 
infair labor practice under the 
National Labor Relations Act. 
sole jurisdiction over the matter 
was in the 
court agreed with this conten- 
tion and dismissed 
plaint. In reversing this action 
the Appellate Division pointed 
out firstly that the Federal acts 
apply only to interstate com- 
merce and that here there was 
no proof that interstate com- 
merce was affected or involvved. 
Continuing, the Appellate court 
held that even if interstate com- 
merce was affected or involved 
the common law action in tort 
is not barred. The opinion says: 

“There is certainly no express 


thereof, plainly the state should 
not yield its sovereignty unless 
the intention to preempt and 








There are available, however, 


tack on the valuation problem. 

The first method is to make 
a lifetime gift of a minimum 
number of shares of stock in 
sufficient amount to file a gift 
tax return Unlike other 
federal taxes, a request for an 
audit of a gift tax return is not 
available under the _ statutes. 








more compelling than those } 
available under this Section. | 

In addition, the planner has | 
to some extent, a clair- 


to 


are 


to 
voyant 
not the following, sometimes | 
contingent, additions may or 
may not be included as part of 
the gross estate: 

1. Gifts made in contemplation | 
of death 

2. Increases in values of such |} 
‘ts as real estate and other} 
in excess of original 


pe 


h 
o 


securities 
estimates 
3. Inclusions of remote and re- 
versionary interests 

4. Life insurance, where the} 
insured did not possess all the 
incidents of ownership. 
Exercise or failure to exer- 
powers of appointment. | 
r possible inclusions may be | 
suggested by Section 811. Then |} 
the value of the stock of the! 
close corporation must be esti- | 
mated .‘To value the worth of | 
such businesses for estate tax 
purposes is perhaps the most dif- 
ficult fact-issue in the whole| 
field of taxation’’ 

These, however, are estimates | 
which have to be made in the} 


5 
ise 


Othe 


vlanning of any estate, let alone | 


Section 115 (g) (3)! * | 


VALUATION 
Valuation of the stock seems | 
to be a bugaboo with most writ- 
on this Section. The 
contention is that it would be 
impossible to get a decision on a 
disputed valuation within the 
time limits prescribed for re- 
demption. 


ers 
els 


| reverse 


| able, 


However, the donee may get ac- 
tion on the return by requesting 
a release from the Federal Lien, 
under Section 1009, I. R. C. The 


: | valuatio f the s < may 
ascertain whether or | V2/¥ation of the stock may then 


be approximated by the final 
valuation agreed upon with the 
Bureau on the audit of the gift 
tax return. A warning on this 
test: in a marginal case, too 


|}much stock should not be given 
|away, otherwise the quantum of 


shares owned with regard to the 
total gross estate may upset the 
delicate percentage balance. A 
process, in marginal 
might be to make gifts of 
assets so as to increase the 
value of the stock held to the 
total gross estate. This latter 
suggestion, however, would, of 


cases, 


other 


| course, be of no aid in the deter- 


mination of value where that 
becomes an issue with the Bu- 
reau. 

A second method is to file the 


| estate tax return, with dispatch, 


if the optional valuation has 
been determined to be unsuit- 
and then under Section 





nad urged that since the cause of | 


N.L.R.B. The lower | 


the com-| 


declaration by congress of such | 
supersedure. And in the absence | 


several possible methods of at- | 






occupy the field is an ine 
conclusion from the 
employed”. 

Reviewing the 
the Federal Acts, 
involving awards 
the court states: 

“Study of the many case; 
which such awards have 
made, demonstrates tha 
uation of national lab 
is the guide, and not t 
cation of individual com 
rights. Regard for ordin 
ciples of personal d 
plainly subordinated to 

.... there is no such 
ancy between the rem 
vided by the Labor A 
| an employee nas been 
to unfair labor practice 
bor union, and his con 
remedy as would ma 
congressional intention 
asculate the jurisdictio 
state courts”. 









provi 
and thee 
to emp 





































Kuzma v. Millinery et An- Be 
| pellate Division A 316-52 slue 0 
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Announcements 
| Harry R. Stern and A! vsius; my 72° * 
| Castellano announce th 
tion of a partnership 
general practice of 

| the firm name of Stern 
tellano with offices 

| Building, 18 Claremor 
| Bernardsville. 


| 
| 
| 
| 
| 











Henry Farer and Jero! 
ver have formed a pa 
for the practice of law 
| firm name of Farer anc 
| with offices at 1143 E. J 
| Elizabeth, N.J. 
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splication, or, if the applica- 
-n is made before the return 
: filed, within one year after 
»e return is filed. If there 


igreement on valuation, a 
rvative estimate of the 
mount of taxes can be made. 
gulations state that “the 
1 estate, inheritance, leg- 
_or succession tax shall be as- 
ined after the allowance of 
edit, relief, discount, re- 
‘emission or reduction of 


s been suggested that, “In 
al cases it may be possible 
xpand the activities of the 
ration sufficiently to assure 
t that the value of the 
held by the individual 
exceed 35% of the gross 
This might be done 
making of personal loans 
vceeds of which are do- 
: to the corporation. How- 
ser, personal loans should not 
~ made so as to expand the 
nlue of other personal assets 
“the decedent. 
TAX SAVING 
fair market value at the 
death, not the original 
comes the basis for the 
urrendered, so that for 
gains purposes, there 
yrmally be no gain at all, 
he stock has increased in 
tween the date of death 
date of redemption. If 
er be the case, the incre- 
value is taxed at capital 
tes. Any excess of stock 
d over and above death 
nd interest would in most 
es, be taxed as a divi- 
Normally, the cost of the 
juld be an infinitesimal 
the fair market value, 
> tax savings can be tre- 
is! In those cases where 
k has increased in value 
e date of death, and ance 
other assets which have 
:similar increment in value, it 
be advisable to use the 
| valuation basis to save 
gains taxes. The arith- 
1 such a case would have 
vorked out to ascertain 
ould be less, the income 
the capital gain or the 
d estate tax on the op- 
isis. 


nt 
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SECTION 102 

The music composed by those 
writing on Section 102 might be 
termed “Variations on a Theme 
of a Nursery Rhyme’. The score 
varies between, “Section 102 - 
Will - Get - You - If - You - 
Don’t - Watch - Out’, and 
“Whose - Afraid - of - the - Big - 
Bad - 102?’"* The writer pre- 
fers the sound of the latter part 
of the score. Therefore whatever 
comments follow may be colored 
by such preference. 

The following quotations rep- 
resent the complete range of 
commentators on Section 115 
(g) (3) and the effects of Section 
102 upon that Section. “Although 


a cash accumulation for this pur- | 


pose is thus a risky course dur- 
ing the years in which it is be- 
ing accumulated, the enactment 
of 115 (g) (3) may possibly prove 
a boon by way of removing addi- 
tional 102 risks after the death 
of a substantial stockholder. The 
cash surplus can be distributed 
(up to the amount of the de- 
cedent’s death taxes) without 
dividend fears. On the other 
hand, wherever a partial re- 
demption is made out of accum- 
ulated earnings and profits, the 
Commissioner will be tempted to 
look back and to scrutinize the 
open years of the corporation for 
a possible 102 case even though 
he is barred by Section 115 
3) from treating the current 
year’s | istribution as a divi- 


deng” 
qaenda 


(ogo) 
<4 


“The question naturally arises 
whether the Commissioner could 
make a collateral attack on a re- 
demption covered by the Section 


115 (g) (3) by contending that 
the corporation thereby sub- 


jected itself to a Section 102 tax. 

“It would appear that the Com- 
missioner could take such a posi- 
tion as Congress, inadvertently 
or otherwise, failed to except 
such a redemption from the ap- 
plication of Section 102.” 

“Whether the incentive to ac- 
cumulate corporate earnings can 
be met by the undistributed 
profits tax (Section 102) seems 
dubious.’ 

“It is possible that any accum- 
ulation of corporate earnings for 
the purpose of redeeming stock 
may run afoul of another sec- 
tion. The question here is wheth- 
the building up of a reserve 
fund for the purpose of redeem- 
ing common stock constitutes a 
proper business purpose. While 
most writers have taken the view 
that it does, the answer is at 
best doubtful.” 

Section 115 (g) (3) was enact- 
ed as a relief provision for the 
family corporation. How can it 
be said that 115 (g) (3) is a re- 
rief provision when following re- 
demption of the stock, the Com- 
missioner may then with a ven- 
geance pursue the same family 
eorporation by invoking a penal- 
ty tax? This does not make much 
sense! 

The relief measure might be 


er 
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| measure, namely, Section 112 (b) 
| (7), An election made to liqui- 


date under that section was, ac- | 


| 


cording to the regulations, pre- | 


Sumed to be irrevocable. Gener- | 
ally, elections made by taxpayers 
under various sections of the tax 
laws are irrevocable. Yet in Es- 
tate of Lewis B. Meyer v. Com- 


control] of the corporation 
where the decedent owns a 
bare majority of the _ stock. 
“The time to plan against a 
i loss of control is before the de- 


| cedent’s death when he still 
| has the~stock to enforce a re- 


| capitalization”’.~ S ug ge s- 
tions about recapitalizations, 


missioner (C.C.A.-5) = the court | 


held that where the taxpayer 


under 112 (b) (7) was under a 
misapprehension as to 
the amount of “surplus,” the 
election under 112 (b) (7) was 
not irrevocable The court said, 
“This is particularly true be-| 
cause Section 112 (b) (7) being | 
remedial in nature, should be 
liberally construed in favor of 
taxpayers and its legislative 


purpose to encourage the liqui- 
dation of personal 
companies should 
thwarted by narrow 
ation or administration. 
hold petitioners 
under Section 112 
Section 115 

been clearly indi 
the stipulated mistake 


not be 
interpret- 


(b)(7) where 
would have 
sated but for 








To| 
to the elections ! 


stock dividends and the issu- 
ance of preferred stock or non- 
voting issues for redemption 
purposes, are fraught with 
dividend - interpretation - pos- 
sibilities.* Such plans fail to 
have a label attached: “Frag- 
ile! Handle with Care!” Any of 
these suggestions before they 
are accepted should undergo 
careful review for 115 (g) (1) 


dangers.” 


of fact | 


as to the large earned surplus | 
figure would in effect convert a 
remedial statute enacted to aid 


taxpayers into punitive sta- 















tute inflicting disproportion- 
ately harsh tax liability upon 
them.” The later part of the 
last sentence here quoted would 
be equally applicable if the 
Commissionet smpted to in- 
voke Section 102 where a re- 
demption under Section 115 (g) 
(3) had been completed. 

WII LS 

Wills which require the ex- 
ecutor to retair family hold- 
ings should nged so as 
to permit h ‘elease of a 
sufficient number of shares 
with which eath taxes 
plus interest. Again, an execu- 
tor should absolved from 
possible liability for a sur- 
charge of interest on death 
taxes, Should he decide to wait 
the maximum time for redemp- 
tion.” 

STATE LAW 

The statute a1 case law of 
a state must be consulted be- 
fore purchase made of a 
decedent’s stock. In New Jer- 
sey,in the case Iback Vv. 
Elevator Supplie 118 E. 90) 
the court said A corporation 
Which has a surplus may, by 
authority of soard of direc- 
tors, if its charter so permits, 
invest a part of the surplus in 
its own capit tock. But if 
the corporation has no surplus, 
then the purchase of its own 
stock works _ a duction of the 
capital and ; edt iction may 
be made or b vo-thirds 
vote of the ‘stockholders and 
in the manner prescribed by 
Statute. Furthermore, each 
stockholder be given op- 
portunity, on such a reduction 
of capital, to sell to the com- 
pany a proportionate part of 
his own holdings — An 
agreement——— whi has not 
been authorized — by 
the stockholder and which 
gives to a stockholder an option 
to sell his stock to the com- 
pany, without limit ation as to 
the time, should be so constru- 
ed that the option may be 
exercised only so long as the 
corporation has surplus fund 

A pro rata >demption 
such as is mentioned in this 
quotation may be regarded 
as a dividend there is suf- 
ficient surplus, to the extent 
of such accumulated surplus 
under 115 (g).™ 

CONTROL 


Although outside the scope of 
this article, a brief comment 
is necessary about maintaining 





ne fror rt st see note 

32 f I gh Redemption’ 
S: upra (11) 

See example n regulations. Supra 


24 
N ite (10) 








New York and New Jersey 
Bank & Insurance Stocks 
Industrial Stecks 
Oil Securities 
KOELLNER & GUNTHER, Ine 
31 Clinton St., Newark 2, N. J. 
Telephone MArket 3-0190 








In any event, the major op- 


holding | portunities for tax savings are 


those where the decedent and 
his family control the business. 


CONCLUSIONS 

The regulations augur well 
for the employment of this sec- 
tion. The proposed regulations 
contained several examples 
which did not seem to accord 
with the intent of Congress 
and conformance with the Bur- 
eau’s interpretation would have 
been most difficult.* Now the 
regulation states correctly, 
sole effect of section 115 (g) (3) 
is to exempt from tax as a divi- 
dend a distribution to which 
such section is applicable when 
made in redemption of stock in- 
cludible in a 
estate.’ If Congress should cor- 
rect the percentage base from 
“oross” to “net” estate then most 
of the objections to this Section 
will have been met, except the 
valuation problem. 

The tax savings embraced in 
this Section are so tempting as 
to invite preparation for its full 


use now. 


Dea 





Intent. 


decedant’s gross | 





“The | 


Bankruptcies 


BEYDR, Ben, 67 Bape 
vol. liab. 6.7 ssets 
Wee ans & Cabill; Jacob 


Ave.. Newark; 
$637; refr. 
K. Beron; 
Ave., Hack- 
-* assets 
solr. 


pi: 


64 Prospect 
$13,419 
& Cahill 


10 
BODSER, 
ensack : 
$603 : 
Edward Katz: 
CANGIANO Furniture c o. 
way: Invol.; refr. Weelans 
Seymour J. Solomon: 10-28 
AD'S Root Beer Bottling -Co. of Newark, 
207 So. Orange Ave., Newark; vol.; liab. 
$105.521.38; assets $62.045; refr. Weelans 
.% Cahill; solr. Rothbard ; 


ofing & Metal Works. 
ri erth Amboy; vol.; 
59,889.96; refr. 
Furst, Furst & 


Vanderbeck PIl.. 
$3,228.86; assets 
Cahill; solr. L. 


Vanderbeck PIl., 
$3,228.86: assets 
‘& Cahill; solr. L. 


Henry 
vol. : 
refr. 
Inc., 894 Broad- 
& Cahill; solr. 


D: 





Bergman & 
365 New 
liab. 
Wee- 
Feld- 


DI NGND Ro 
inswick Ave 
b00.270 87 : assets $ 
lans & Cahill; solr. 
man: 10-28 
DAWSON, Wm. H., 72 
Hackensack : 
$420: refr. 
Edward 
DAWSON, A. 
Hackensack 
$1,101; refr. Weelans 
Edward Katz: 10-26 
GLAGOLA & Goetz Leather Products Ine., 
1020 Magnolia St.. Newark; vol.: liab. 
$43,468.48; assets $22,200; Weelans 
& Cahill; solr. Seymour J. 10-28. 
GREEN, Jack ind. & t/a Pastry 
Invol. ; 
King 


Invol. ; 
& 








refr. 
Solomon ; 
Superb 
Newark: 
solr. A. 





Shop, 103 Chancellor Ave., 
refr. 


Braele 
JERRY 
I 


acer ns_ & Cahill; 
10-27 
"OF Mialiones Corp., Newark: 
s in ‘ewark: ‘refr. Weelans 
solr. Wm. Harris. 
KER, Morris & Leo Zlatkin: ind. & 
t/a M Seeoeen Village Dr., Plizabeth ; 
Invol.: ref clans & Cahil solr 
Reuben Bowe 
SIMON, Arnolf E 
wood: vol.: liab 
refr cena 
Veinick : 
sTie KIN, 
5 Bentley 
$12,891.91; 
& Cahill: 


Ine. (Superb Diner) 
rk: vo refr. We 
‘ King sraelow; 10-27. 

SU P E RB Pastry Suop. Inc 1153. Raymond 
B'vd., vol.: Weelans & 
Cahill King 10-27 

WITTIK » Mendham 
Re ( $7.972.82; 

solr 





10-2 

i89 Valley 
$3,624.16; 
& Cahill: 


19 
M: urvin, t/a Toddlers Inn, 
Ave., Jersey City: vol.: 
assets $5,802; Te fr. Weelans 
solr Bernard D. Kaufman; 


1073 Broad 
Tans & Cahill; 


St.. 
assets 
solr. 


Maple- 
$5,- 
David 


Ltd., 
liab. 


0-28 
solid 
St. 


refr 
Braelow ; 
. 281 
vol.; liab 
Weelans «& Cahill ; 
10-36 


Newark ; 
solr. A. 





assets 


Max L. Rosenstein 


Famer 7 
S. Miller 


Raymond having 


| been released from active duty 


| tigation of the 


with the Office of Special Inves- 
Air Force an- 


| nounces the reopening of his of- 


fice for the practice of law at 183 
Front Street, South Plainfield, 





Long Term, Low Rate 


INDUSTRIAL FINANCING 


secured by 
@ Chattel Mortg’s on Equip 
@ Accounts Receivable 
e@ Field Warehousing 


Forewarders Recognized 


Merchants & Industrial 
Finance Company 
66 Park PI., Newark, N. J. 
Suite 1308 Mitchell 2-6988 























Now Ready... 


~ Gann Law Books 


790 Broad Street 
| Newark 2, N. J. 


or 





3 VOLUMES 


CRIMINAL LAWS 
OF 


NEW JERSEY 


BY 
FRANK G. SCHLOSSER 


An authoritative treatise on NEW JERSEY CRIMINAL 
LAW that tells clearly and simply what to do, when 


Complete coverage of NEW TITLE 2A including the 


Hundreds of Forms for practically every use and 


e 
and how to do it. 

8 
changes resulting from Dow 
PERSONS. 

% 
situation. 

e 


Provision for pocket parts insures permanency. | 


| ORDER FROM 
CR PR BE cre 


ae 


N-GRADING - DISORDERLY 


$35.00 


p ei OY re ah Tells ae 


Baker Voorhis & Co., Inc. 


25 Broad Street 
New York 4, N. Y. 
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: 
A Statewide Juvenile Delinquency Pane es 
Considered 
The suggestion that a a uni-| commitment is the only solu- 
form statewide procedure be} ticn. In others, however, addi- 
set up to handle juvenile de- | tional investigation and- per- 
linquency cases will be given! sonalized attention by officers 
top priority study by the New| of a court solely concerned with 
Jersey State Bar Association’s| the juvenile delinquency probd- 
newly-formed committee on} lem may offer a more construc- 
juvenile delinquency, it was|tive answer. Whether that is 
stated today by Essex County| the case, and whether it would 
Juvenile and Domestic Rela-! be practical to recommend set- 
tions Judge Harry W. Linde-| ting up such courts in all coun- 
man, committee chairman. ties of the state, will be given 
At present, only five larger | horough study by our Ear As- 

counties have. special court | sociation committee.” 
machinery for juvenile delin- Judge Lindeman pointed out 
quency cases. They are Essex,/ that the Bar Association com- 
Hudson, Union, Passaic, and]} mittee which he heads can do 
Bergen. In other counties, mat-|no more ‘ investigate the 
ters involving juveniles are the} juvenile elinguency  problen 
responsibility of the county|/and recommend a_= suggestec 
court, the bulk of whose work} proeram for its solutio o the 
is concerned with criminal and| membership of the Association 
ivil matters. Then, t the Association can pro- 
“The records show that there} pose legislation or change it 
are more commitments to state | the courts structure but it 
correctional institutions in} cannot put the proposed im- 
counties without special juve- | provements into effect 
nile courts than in the few | However, Jude Lindeman 
which have them,” Judge Lind-] said. his committee welcomes 
eman said. “This may suggest | the oppport unity to study the 
that there may be unequal! problem “The legal profession 
treatment of juveniles through-| has always been in the fore- 
out the state. | front when a solution to any 
“In many cases, of course, | pressing public proble is 
—EE | sought,” he said, “and we have 
fan urgent obligation in con- 
NORMAN N. POPPER lnection with this question. We 
REGISTERED PATENT | will welcome the views of not 
ATTORNEY }only the legal profession, but 
17 Academy St., Newark 2, N. J. cane ores : eo ee : peo 
Mitchell 2 9 “18 workers: ana CRREES angele 
ei ee Sareea with this problem. Any sugges- 
tions which may help Solve it 
will be given thorough study.” 
LICENSED BONDED Judge Lindeman said his 
has already started 
Hanus Detective Agency h the objective. of 
igation Specialty ‘limi : repo 
ELizabeth 2-3359, 2151 tl 2a Ps annua 
1143 E. Jersey a Charles Hanus, nidwinter meeting - dn, Decem-= 
Elizabeth, N. Sut sor ‘ 
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Chattel Mortgages 
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Forwarders Protected 
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Inc. 
188 Market St., Newark, N. J. 
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| Temples and Tenements | 
of Law 


The Morality Court 

The Supreme Court of the) 
United States is the highest level 
tribunal in America in practice | 
but not in theory. It is in theory | 
not a court of last resort but | 
of second-to-last resort for the} 
ultimate function of a court is} 
not exercised in the United 
States. The Supreme Court can 
decide whether a law is in con- 
flict with the Constitution but | 
not whether a law is in conflict | 
with morality. 


Just aS a corporate act per-| 
formed in violation of a charter | 
and a legislative act passed in 
violation of a constitution are} 
void, so too should be a law in 
violation of our code of morali- 
ty. A law would not be enacted | 
by the Congress unless the 
Congress felt that in addition to 
authority in the Constitution for | 
the law there was authority in 
our moral system for the law. 
But just as the Congress has! 
been wrong about constitutional 
authority for laws (as the Su- 
preme Court many times has 


pointed out) so too has the Con- 
been wrong about moral } 
authority for laws. But lack of 
moral authority for a law is not 
pointed out because America has 


gress 


no court with such jurisdiction. 

What is needed is a Morality 
Court. It would be to a chancery 
court what a chancery court 1S; 
to a law court in ameliorating 
inequity, inequality, injustice 
and immorality. Just as the! 


power of the Supreme Court of 


the United States to decide 
whether a law is in conflict with 
the Constitution is known as 
judicial review so the power of 
the Morality Court to decide 
whether a law is in conflict with 
morality would be known as 
moral review. Here would be a 
court not like the ecclesiastical 
courts of old which would deal 
only with things spiritual but a 
court which would answer the 
integrated needs of the whole 
ibric of modern human society, 
both temporal and spiritual 
The phrase “public policy” in- 
dicates man’s groping in the 
jarkness for a tribunal to rend- 
consistency to an inflexible 
standard of morality. A law pas- 
d by state legislature must 
be within the public policy of 
he tate. A contract may be 
lenied enforcement by the state 
contrary to the public policy 
) 1e state And a law of the 
‘onsonant with the public 
olicy of the state may be denied 
yrcement in another state if 
to the public policy of 
other state. Here we have 
juality of public policies. The | 
1 policy of a state consti- | 
ites the ecognition by the | 
ite of a moral authority for | 
its iaw. Therefore, there can be} 
but one moral authority for all 


for that matter, 








e states or, 
for all the nations of the western 
world. A duality of public poli- 
c simply points to the fact 
that one of the public policies is 
wrong, Thus, just as the Morali- 


ty Court would decide in cases 

of ‘contact between law and 
ralit so too it would decide 

in cases of conflict between pub- 
policies. 


Announcements 


Chester K. Ligham announces 
removal of his offices from 

Newark to i5-17 Prospect Street. | 
East Orange, where he will con- 

tinue the general practice of law. 

Fremont D. Donley will continue | 
be associated with him. 


ne 


to 








Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 
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ATTORNEY HARVARD LAW, EXPERI- 
ed tilabe 15-20 hrs. per week: re- 
KBox 278 





Assignment Order 


SUPREME COURT OF NEW 
JERSEY 
ORDERED that the temporary 
of Judge David L. 
to the Bergen County 
the week of November 
excluding Novemcer 26 
and 27, 1953, is hereby cancelled; 
FURTHER ORDERED that in 
addition to his regular assign- 
ment, Judge John B. Wick is 
temporarily assigned to the Hud- 
County Court the week 
of November 16. 1953, and to the 
Bergen County Court for the 
week of December 7, 1953. 


assignment 
Horuvitz 
Court for 


23, 1953, 


son for 


Ss’ ARTHUR T. VANDERBILT 
CJ 
Dated: October 29, 1953 
hanenaannel 
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